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The Crofting Reform (Scotland) Bill was introduced in the Parliament on the 9 December 2009. 
This briefing has been prepared for Members of the Rural Affairs and Environment Committee, 
which is the lead Committee on the Bill. The briefing:  

• Introduces crofting with some facts and figures 

• Presents a timeline of the 120 years of crofting law and describes the main points of 
crofting law as they stand 

• Outlines the stages leading up to the present Bill: the Committee of Inquiry on Crofting; 
the Scottish Government’s response; and the Draft Bill consultation 

• Describes the provisions of the Bill, part by part. 
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EXECUTIVE SUMMARY 
Crofting is a form of regulated land tenure, unique to parts of Scotland. Crofts are agricultural 
holdings in the Highlands and Islands of Scotland which are subject to the Crofting Acts. A croft 
is an area of land, and may include a house. There are almost 18,000 crofts in Scotland, home 
to 33,000 people. The average croft is around 5 hectares of in-bye land, with a share in a larger 
area of common grazing. A survey carried out in 2007 found that, on average, 30% of a croft 
household’s income comes from crofting. Jobs in the public sector, tourism, rural industry, 
service sectors and fishing are important in providing off-croft employment with which crofters 
can supplement their income. Crofting agriculture is based on rearing sheep and cattle. 

The first crofting legislation, the Crofters Holdings (Scotland) Act 1886, followed the report of the 
Napier Commission in 1884 and gave crofters security of tenure, together with the right to a fair 
rent, the value of improvements they had made to the croft, and the right to bequeath the 
tenancy to a family successor. Crofts were regulated in the same manner as smallholdings in 
other parts of Scotland from 1912 until the Crofters (Scotland) Act 1955 restored a unique code 
of law to crofting. Crofters were given the right to buy their croft by the Crofting Reform 
(Scotland) Act 1976 since when around a quarter of crofters have become owner occupiers. 
Crofting law made since 1955 was consolidated in 1993 and the Crofters (Scotland) Act 1993 
remains the principal statute.  

Crofting law reform was a part of the previous Scottish Executive’s land reform programme, and 
a Crofting Reform etc. Bill was introduced in the Parliament in 2006. Parts of the Bill proved to 
be controversial, and it was substantially amended, before being passed as the Crofting Reform 
etc. Act 2007 (asp7). The main concern was that the buoyant housing market in the Highlands 
and Islands had led to the growth of a market in crofts, which in some communities was 
resulting in the best crofting land being developed for housing. This was felt by many to be 
threatening the future of crofting as a protected system of agricultural land tenure, and the Bill 
was not seen as preventing this. The Scottish Executive agreed to establish a Committee of 
Inquiry on Crofting to develop a vision for the future of crofting, and proposals for further 
legislative reform.  

The Committee of Inquiry on Crofting was established in April 2007 and reported in May 2008. It 
made 30 recommendations, including suggesting fundamental changes to the governance of 
crofting, and eleven recommendations for legislative reforms. Responding to the Committee’s 
report in October 2008 the Scottish Government accepted that the Crofters Commission should 
be retained but should focus on croft regulation, and agreed to pass the Commission’s 
development functions to Highlands and Islands Enterprise and its own Rural Payments and 
Inspections Directorate. The Government accepted many of the Committee’s recommendations 
for legislative reform, but preferred a different solution to the Committee’s proposal for a burden 
requiring residency in all houses on croft land. Instead the Government proposed an occupancy 
requirement on houses built on land decrofted from crofting tenure since 12 May 2008 (the date 
of the Committee of Inquiry’s report). Proposals for the occupancy requirement formed one of 
the five chapters of a Draft Bill consultation issued in May 2009. The other proposals were: to 
establish elected area committees subordinate to the Crofters Commission, responsible for local 
crofting regulation; to transfer responsibility for keeping a register of crofts from the Commission 
to the Keeper of the Registers of Scotland; to allow crofters to take a standard security against 
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their croft tenancy, so they could borrow without decrofting the land; and to bring owner 
occupying crofters within the scope of regulation of misuse and neglect of crofts, and to create 
new powers to act against absenteeism.  

The Crofting Reform (Scotland) Bill was introduced in the Parliament on the 9 December 2009. 
It has 37 sections in five parts with two schedules. Apart from Part 2, which contains 
freestanding provisions, the Bill would make a number of amendments to the 1993 Act.  

There have been some significant changes to the Bill as introduced in Parliament compared to 
the proposals in the Draft Bill consultation. Following the consultation, the Government had 
announced in September 2009 that it would not be proceeding with an occupancy requirement 
in the Bill. The Bill does not contain provisions establishing area committees, or allowing crofters 
to borrow against their croft tenancy.  

Part 1 contains provisions to reorganise the Crofters Commission. It would be renamed the 
Crofting Commission, and its functions would be amended to reflect its new focus on crofting 
regulation. Its constitution and powers would also be revised to bring it into line with other Non 
Departmental Public Bodies. Up to six out of a maximum of nine Crofting Commissioners would 
be elected by crofters. The detail of these elections would be left to subordinate legislation.  

Part 2 of the Bill contains freestanding provisions which would require the Keeper of the 
Registers of Scotland to establish and keep a new Crofting Register. Each entry in the Register 
would contain a title sheet which would include a map showing the boundaries of the croft.  All 
new crofts created after the Bill was enacted would require to be registered. Crofts would also 
require to be registered when there is a change in ownership of the croft land. Otherwise, crofts 
would require to be registered if the croft is: enlarged; exchanged; assigned; divided; 
bequeathed; seceded; resumed; reverts to crofting tenure following a resumption; sub-let; or 
decrofted. The Policy Memorandum states that the estimated average cost of registration has 
been reduced from an estimated £250 in the Draft Bill consultation to between £80 and £130. 

Part 3 of the Bill contains new provisions on absentee crofters and misuse and neglect of crofts; 
would define owner-occupier crofters for the first time in crofting law, and require them to reside 
on or near their crofts and to put them to purposeful use; and contains new powers which would 
allow the Crofting Commission to take action against absenteeism and misuse or neglect.  

Part 4 of the Bill contains further amendments of the 1993 Act. If a crofter sells their croft to a 
person out with their family within five years of acquiring ownership of the croft, the former 
landlord of the croft is entitled to a further payment from the crofter, known as ‘landlord’s claw 
back’. Section 26 of the Bill would amend the 1993 Act and extend this claw back period to ten 
years.  The Scottish Land Court has ruled that “it is not appropriate to use a control designed to 
protect crofting interests for the purpose of acting as a second planning authority”. The 
consequence of this ruling is that the Crofters Commission feels unable to refuse a decrofting 
application where planning consent has already been granted. The Bill would change this by 
strengthening the grounds on which the Crofters Commission can reject a decrofting 
application, including those where the applicant has already obtained planning permission. This 
is intended to address speculation on croft land.  

Part 5 of the Bill contains general and miscellaneous provisions. These include a power for 
Scottish Ministers to make amendments to enactments on crofting by order prior to 
consolidation. Such an order could only be made once a Consolidation Bill had been introduced 
in the Parliament. The Government has said it intends to consolidate crofting law in the next 
Parliament.



INTRODUCTION 
Crofting is a form of regulated land tenure, unique to parts of Scotland. Crofts are agricultural 
holdings in the Highlands and Islands of Scotland which are subject to the Crofting Acts. A croft 
is an area of land, and may have a house built on it. A crofter presently defined as the tenant of 
a croft, although now around a quarter of crofts are owned by the occupier, or someone who 
has bought the croft from the former crofter. 

There are a total of 17,936 crofts recorded in the Crofters Commission’s Register of Crofts. 
4,287 crofts are owned, and the remaining 13,649 are tenanted. The Crofters Commission 
estimates that there are between 10,000 and 12,000 crofting households, home to 33,000 
people (Crofters Commission 2009a). The main concentrations of crofts are in the Western Isles 
(6,000), on Skye and some of the other islands of the Inner Hebrides (1,840), in Shetland 
(2,700) and on the North and West coast of the Scottish mainland (2,300).  

The crofting lifestyle of tending these holdings has a long history. Crofts range in size from less 
than 0.5 hectare (ha) to more than 50ha but an average croft is nearer 5ha. Crofts are thus 
typically small compared to other agricultural holdings in Scotland, and cannot sustain full time 
employment. A survey carried out in 2007 found that on average, 30% of a croft household’s 
income comes from crofting (George Street Research 2007 cited in Committee of Inquiry on 
Crofting (CoIoC) 2008). Jobs in the public sector, tourism, rural industry, service sectors and 
fishing are important in providing off-croft employment with which crofters can supplement their 
income. 

Croft land is generally poor quality and the in-bye land nowadays mainly constitutes permanent 
pasture, with additional areas of rough grazing, which are usually common to a number of 
crofts. Crofting agriculture is based primarily on rearing of store lambs and cattle for sale to low 
ground farmers for fattening or as breeding stock. At June 2008 there were 66,100 cattle and 
777,700 sheep on the 14,100 agricultural holdings that had a croft registered with the Crofters 
Commission on the holding (4% and 11% of the Scottish totals). (Scottish Government 2009a). 
There have been significant changes in crofting agriculture in recent years:  

• Between 1982 and 2007 on holdings of less than 30 hectares in the crofting counties, the 
cropped area of land fell by 49%. The area of oats fell by 83%; potatoes by 79%, barley by 
46% and stock feeding crops by 51% 

• Grassland for grazing increased by 47% and grassland for mowing reduced by 24% 
between 1982 and 2007 

• In the HIE area, the number of ewes dropped by 18% (from 1,185,256 to 971,442) between 
2001 and 2006, representing 86% of the decline in overall Scottish ewe numbers and 
indicating a significant regional factor. There was an accelerated decline in numbers 
between 2006 and 2007 when they dropped by 6% in the HIE area (compared to 3.8% for 
Scotland as a whole) from 971,442 to 916,248 (CoIoC 2008) 

TIMELINE OF CROFTING LAW 
The timeline below shows important dates in the evolution of crofting law, with a greater level of 
detail on events of recent years. This timeline draws on Agnew (2000) for historical details.  

1883 – Napier Commission (the Royal Commission of Inquiry into the Condition of Crofters and 
Cottars in the Highlands and Islands) established. The Commission reported in 1884.  
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1886 – Following the recommendations of the Napier Commission, the Crofters Holdings 
(Scotland) Act 1886 (c 29) established crofting tenure in the seven crofting counties of Shetland, 
Orkney, Caithness, Sutherland, Ross and Cromarty, Inverness-shire and Argyll. The 1886 Act 
defined the legal status of crofters as secure tenants and gave resident crofters security of 
tenure, together with the right to a fair rent, the value of their own improvements and the right to 
bequeath the tenancy to a family successor. In addition to making these rights conditional on 
residency, the 1886 Act also contained statutory conditions such as requiring the crofter not to 
injure the holding by allowing the dilapidation of buildings or the deterioration of the soil. The Act 
also established the first Crofters Commission.  

1911 – 1931 - The Small Landholders Acts1 extend the principles of crofting tenure to the whole 
of Scotland. Crofts in the crofting counties become small landholdings. The Small Landholders 
(Scotland) Act 1911 (c49) first introduced the right for small landholders to assign their holdings 
in the event of their being unable to work them through old age, illness or infirmity. It also 
introduced a requirement for small landholders to reside within 2 miles of their holdings. The Act 
established the Scottish Land Court, to which were transferred all the powers and duties of the 
Crofters Commission.  

1951 – Taylor Commission established with a remit to review crofting conditions in the 
Highlands and Islands. The Commission reported in 1954.  

1955 – Following the recommendations of the Taylor Commission, the Crofters (Scotland) Act 
1955 (c 21) was passed, restoring to crofters in the crofting counties a unique code of law, and 
establishing the second Crofters Commission.  

1961 – Crofters (Scotland) Act 1961 (c58) provided for the creation of new crofts by the 
Secretary of State, and a revised method of calculating the value of improvements at the end of 
a croft tenancy. The Act also extended the residency requirement to require crofters to live 
within 10 miles of their holdings.  

1976 - Crofting Reform (Scotland) Act 1976 (c21) gave a crofter the option of acquiring an 
owners title to his croft land, and a right to a 50% share in the value of croft land resumed by the 
landlord or compulsorily purchased. The power to create new crofts was repealed. The 10 mile 
residency requirement was converted to 16km in this Act.  

1991 - The Crofter Forestry (Scotland) Act 1991 (c18) allowed crofts and common grazings to 
be planted with trees. 

1993 - The Crofters (Scotland) Act 1993 (c 44) [the 1993 Act] consolidated legislation made 
between 1955 and 1993, with some minor tidying up provisions recommended by the Scottish 
Law Commission. 

1997 - Transfer of Crofting Estates (Scotland) Act 1997 (c 26) allows Scottish Ministers to 
dispose of their crofting property to an approved body which is representative of the crofting 
interests in that property.  

1997 – 1999 – Land Reform Policy Group established to assess proposals for land reform in 
Scotland, and produces three reports “Identifying the problems” in February 1998; “Identifying 
the Solutions” in September 1998, and “Recommendations for Action” in January 1999. The 
Group recommended a number of changes to crofting law. The Crofters Commission also 
established a Crofting Legislation Reform Group, which reported in October 1998 (Scottish 
Office 1998a, 1998b & 1999).  

                                            
1 Small Landholders (Scotland) Act 1911 (c 49), Land Settlement (Scotland) Act 1919 (c 97), Landholders and 
Agricultural Holdings (Scotland) Act 1931 (c 44) 
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2002 – Crofting Reform White Paper published by the Scottish Executive (2002), with proposals 
to take forward the recommendations of the Land Reform Policy Group.  

2003 – Land Reform (Scotland) Act 2003 (asp 2). Part 3 of the Act gave crofting community 
bodies an absolute right to buy their croft land. This was one of the recommendations of the 
Land Reform Policy Group, and was taken forward separately by the Scottish Executive.  

21 March 2005 – Draft Crofting Reform (Scotland) Bill published for consultation (Scottish 
Executive 2005).  

2 March 2006 – Crofting Reform etc. Bill introduced in the Parliament.  

5 July 2006 – Environment and Rural Development Committee Stage 1 report on the Crofting 
Reform etc. Scotland Bill. The report was critical of many aspects of the Bill, suggesting that 
some proposals should be dropped altogether, and ultimately the Committee was not able to 
make a recommendation on the general principles of the Bill to Parliament (Scottish Parliament 
Environment and Rural Development Committee 2006a). 

21 September 2006 – Scottish Executive response to the Committee’s Stage 1 report. The 
Executive agreed to remove sections of the Bill during stage 2, and also to establish a 
Committee of Inquiry on crofting to undertake a wide ranging review of the regulation of crofting 
tenure and the future of the Crofters Commission (Scottish Parliament Environment and Rural 
Development Committee 2006b). The Stage 1 debate on the Crofting Reform etc. Bill took place 
on the 27 September 2006 (Scottish Parliament 2006).  

December 2006 – Professor Mark Shucksmith appointed as Chairman of the Committee of 
Inquiry on Crofting 

25 January 2007 – the Crofting Reform etc. Bill was passed following the Stage 3 debate 
(Scottish Parliament 2007). 

1 March 2007 – Crofting Reform etc. Act 2007 (asp 7) [the 2007 Act] received Royal Assent  

2 April 2007 – full membership of the Committee of Inquiry on Crofting confirmed (Scottish 
Executive 2007).  

25 June 2007 – a number of provisions of the Crofting Reform etc. Act 2007 were brought into 
force. 

28 January 2008 – remaining sections of the Crofting Reform etc. Act 2007 brought into force.   

12 May 2008 – Committee of Inquiry on Crofting publishes its final report (CoIoC 2008) 

1 October 2008 – The Scottish Government (2008a) publishes its response to the report of the 
Committee of Inquiry on Crofting.  

19 May 2009 – The Scottish Government (2009b) publishes a Draft Crofting Reform (Scotland) 
Bill for consultation.  

12 August 2009 – The consultation on the Draft Crofting Reform (Scotland) Bill closes 

4 November 2009 – The Scottish Government (2009 c & d) publishes an analysis of responses 
to the Draft Crofting Reform (Scotland) Bill. The consultation responses are also published 
online.  

9 December 2009 – The Crofting Reform (Scotland) Bill is introduced in the Parliament.  
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CURRENT CROFTING LAW2

The basic principle of crofting law is to give the tenant crofter security of tenure at a reasonable 
rent. Crofting tenancies although technically running from year to year have no time limit, and 
are hereditable in succession. Crofters are only in danger of losing their tenancy if they fail to 
pay their rent, break certain other statutory conditions3, fail to reside on, or near their croft, or if 
the landlord ‘resumes’ part or all of the croft.  The landlord must apply to the Scottish Land 
Court to do this, and permission can only be granted if it is for the good of the croft, the estate 
as a whole, or is in the public interest or the interests of the crofting community (e.g. for building 
houses, harbours, piers, churches, schools and halls, planting trees, and for any other purpose 
likely to provide employment for crofters or others in the locality). The landlord must also 
compensate the crofter(s) for any agricultural loss and share with the crofter(s) involved the 
market value of any land resumed. The statutory conditions which a crofter must respect restrict 
the use of the croft land to farming, or growing trees, or putting the croft to a purposeful use4. 
Crofters are also entitled to have a dwelling house on the croft and to erect or use a building or 
other structure on the croft for an auxiliary occupation, e.g. a loom shed for weaving. The rent 
can be agreed between the landlord and the crofter, and this is normally done before the start of 
a tenancy. Either the crofter or the landlord can apply to the Scottish Land Court to review the 
fair rent after a minimum period of seven years.  

Crofters can renounce their tenancy but this is rarely done. Crofters are entitled to 
compensation from the landlord for improvements they have made to the croft, e.g. for putting 
up a building. The compensation can be fixed by the Scottish Land Court. When a crofting 
tenancy comes to an end, the landlord of a croft that has no crofting tenant must notify the 
Crofters Commission and gain its approval before reletting. If a croft remains vacant without the 
landlord proposing the reletting, the Commission can re-let the croft itself.  

A crofter has an absolute right to buy the site of his/her croft house. If the landlord refuses to sell 
or there is failure to agree terms and conditions of sale, the crofter can apply to the Land Court 
for an Order requiring the landlord to sell. Where it is left to the Court to fix the price, it will be 
fixed at such amount as the land might be expected to fetch if: 

• it were non-croft land on which there were no buildings and on which it would not be 
permissible to put up or to carry out any other development 

• it were sold in the open market by a willing seller with vacant possession 
This restricts the price payable to the landlord considerably.  
 
A crofter may require his landlord to sell him the whole of the croft land or any part of it. If the 
landlord refuses to sell, or there is disagreement on terms and conditions, the crofter can apply 
to the Land Court for an Order authorising him to acquire the land. Where it is left to the Court to 
fix the price, it will be fixed at a sum equal to 15 times the amount of the current annual rent 
payable for the land to be acquired. The Land Court can refuse to grant the crofter’s application 
for an Order authorising him to acquire croft land. It will refuse if satisfied: 

• that the sale of the land would cause a substantial degree of hardship to the landlord, 
and/or 

• that the sale would be substantially damaging to sound estate management 
Such arguments by landlords have rarely been successful.  
 
As the 1976 purchase provisions fail to make matters clear, if a crofter exercises his right to buy 
his croft he becomes the landlord of a croft with no tenant, i.e. a vacant croft. A strict 
                                            
2 This summary draws on Agnew (2000), Crofters Commission (2004) and CoIoC (2008) 
3 Listed in Schedule 2 of the Crofters Scotland Act 1993 
4 The definition of a purposeful use is given in Schedule 2, para 13 of the 1993 Act as: any planned an managed 
use, being a use which does not adversely affect the croft, the public interest, the interests of the landlord, or the 
use of adjacent land. 
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interpretation of the law would require that the croft then be re-let. The Crofters Commission’s 
(1999) policy statement on croft purchases says that the Commission will not normally intervene 
to seek re-letting proposals if the former crofter or a member of his family continues to work the 
croft.  
 
A former crofter (or his successor in ownership) can apply to the Crofters Commission to 
‘decroft’ part or all of the croft. If successful, this brings the crofting tenure of the land to an end. 
Crofters who intend to buy their crofts can also apply. The Commission must agree to this 
where the crofter has applied to decroft part of the croft in order to provide a house on the croft. 
In other cases, before allowing the decrofting, the Commission must have regard to the general 
interest of the crofting community and in particular to the demand for croft tenancies in the area. 
A landlord can also apply to decroft a vacant croft.  
 
The Crofters Commission has powers to terminate the tenancies of absentee crofters5 who do 
not normally live on or near their croft (within 16 km). The Register of Crofts records 1,827 
crofters as absentees (Crofters Commission 2009a).  
 
Tenant crofters can assign their tenancy to another person during their lifetime but in all cases 
must have the consent of the Crofters Commission.  
 
Tenant crofters can bequeath their tenancy to any one natural person. Different rules apply if 
that person is not a family member. The meaning of family used to include any relative, however 
distant, but the definition is now restricted to certain relatives. The new definition also now 
includes a civil partner or cohabitant and defines the terms cohabitant, sibling, and son or 
daughter. The law on succession to a croft tenancy where a crofter has died intestate can be 
complex where there are several claims to a deceased crofters estate.  
 
Tenant crofters can sublet their crofts with the consent of the Crofters Commission. The rent for 
a sublet is agreed between the crofter and the subtenant. Tenant crofters can also apply to the 
Crofters Commission to divide their crofts into two or more units, usually for the purpose of 
assigning one at least one of them to another person.  
 
As well as the ‘in-bye’ or ‘arable’ land of each croft, much of the land which is subject to crofting 
legislation is used by crofters communally, mainly for grazing livestock. There are around 800 
regulated common grazings in the crofting counties.  Common grazings are usually managed by 
a Grazing Committee, which makes Grazing Regulations to control their use. The crofters or 
others who hold interests in common grazings are known as shareholders. The number and 
kinds of livestock which each crofter is entitled to graze is known as the “souming”. A 
shareholder in a common grazing is entitled to apply to the Commission for an apportionment of 
part of the common grazing for their exclusive use. Part 3 of the Land Reform (Scotland) Act 
2003 (asp 2) gave crofting communities an absolute right to buy all their croft land including 
common grazing at any time.  
 
Crofts and the related common grazings in a particular area are known as a crofting township. 
The Crofters Commission can prepare a reorganisation scheme with proposals for reallocating 
the croft land in the township by, for example, redrawing croft boundaries, apportioning common 
grazings, and enlarging township land by adding non-croft land in the neighbourhood and 
admitting new crofters.  

 

                                            
5 Under the Crofters (Scotland) Act 1993 (c44) an absentee crofter is not ordinarily resident within 16 kilometres of 
the croft, and the Crofters Commission believes it would be in the interests of the township if the croft were re-let.  
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THE CROFTERS COMMISSION AND SCOTTISH LAND COURT 

The Crofters Commission was constituted in its modern form in 1955. The Commission is 
currently headed by a Convenor and 6 Commissioners. The Scottish Government has allocated 
£3.7m to fund the work of the Commission and £2.8m for the Croft House Grant Scheme for 
2010-11 (Scottish Government 2009e). The general functions of the Commission are: 
 

• To regulate, reorganise and develop crofting 
• To promote the interest of crofters 
• To keep matters relating to crofting under review and advise Scottish Ministers on 

crofting matters 
 
The main work of the Commission is the regulatory casework associated with processing and 
deciding on applications from crofters. The Commission publishes details of its regulatory work 
in its Annual Reports. The Commission dealt with 1,154 regulatory applications in 2007-08 and 
1,065 regulatory applications in 2008-09. The table below shows the number of applications 
dealt with by type in each of the last two years:  
 
Table 1 – Regulatory applications to the Crofters Commission 2007-08 and 2008-09 
 
 2007-08 2008-09 
 Crofts Common grazing Crofts Common grazing 
 Granted Refused Granted Refused Granted Refused Granted Refused 
Assignation  68 3 13 1 76 5 26 3
Family 
assignation  

199  10 120  9

Succession  156  13 25  3
Transfer by 
executor  

8  2 49 2 8

Bequests  2  83  4
Decrofting croft 
house  

137  136  

Decrofting - part 
croft  

338 11 337 13 

Decrofting - 
whole croft  

4 2 5 1 

Subletting  43  4 24 2 
Subdivision / 
Division 

13  34  

Reletting/letting  56 2 1 43  5
Apportionments  61 5 41 6 
TOTAL  1087 23 43 1 978 29 55 3
Sources: Crofters Commission (2008 & 2009) 
 
The Commission is assisted in carrying out its duties by a Panel of Assessors. The assessors 
draw localised crofting matters to the attention of the Commission and inform crofters about 
changes in Commission policy and initiatives 
 
The Crofters (Scotland) Act 1993 (c 44) as amended by the 2007 Act, creates a new and wide 
ranging right of appeal to the Scottish Land Court. There is a right of appeal against any 
decision, determination or direction of the Commission. The grounds of the appeal include: 
erring on a point of law; acting contrary to natural justice; making unsubstantiated findings; 
taking irrelevant or immaterial considerations into account; and exercising discretion in an 
unreasonable manner. The Court cannot be asked to determine any question  that has been 
decided by the Crofters Commission, (except a decrofting decision) unless it is a question of 
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law. The Crofters Commission keeps a Register of Crofts. The entry of a holding in the register 
does not guarantee that the holding is a croft, unless it has been on the Register for 20 years. 
Where the crofting status of a holding is disputed, the Land Court will rule on this. Other cases 
on which the court may typically be asked to rule include boundary disputes and fixing rents.  

THE CROFTING REFORM ETC. ACT 2007 
The Crofting Reform Etc Act 2007 (asp 7) was the final piece of legislation in the previous 
Scottish Executive’s land reform programme. The main changes made to crofting law by 
amending the 1993 Act are:  

New crofts can be created both within the original crofting counties, and in other areas 
designated for the purpose by Scottish Ministers. Statutory small landholders in these areas will 
be able to apply to turn their holdings into crofts. The Scottish Government lodged a draft 
Order6 on 9 December 2009 which would extend crofting tenure to: those parts of Highland 
Council area not currently within the crofting counties, including the former county of Nairn; 
Moray; the parishes of Kingarth, North Bute and Rothesay in Argyll and Bute; and Arran and the 
Cumbraes.  

The Act allows crofters to use their crofts for purposeful uses, other than agriculture or forestry, 
e.g. as a result of a diversification scheme.  

The Act changed the Crofters Commission’s role in deciding on regulatory applications from 
crofters.  The Commission is no longer be required to determine every application made by 
crofters and landlords, but will still intervene and determine applications where there is an 
objection or where an application which raised no objections invokes separate criteria requiring 
the Commission to consider and decide whether the application should succeed. Excluded from 
these new arrangements are those applications which make substantial change to croft land: 
decrofting, apportionment and crofter forestry. These continue in every case to require the 
Commission’s written approval in order to succeed.  

The Act allows resumption of land from crofting tenure to be temporary, instead of being 
permanent as previously. Resumed land that is not being used for the approved purpose can 
revert to crofting tenure. 

The Act allows landowners or developers to apply to the Land Court for a development scheme, 
e.g. for a wind farm development. The Land Court will decide if crofters would be fairly 
compensated before approving a scheme.  

Following the enactment of the Land Reform (Scotland) Act 2003, part 3 of which gives crofting 
communities an absolute right to buy their croft land, there was evidence that landowners have 
been leasing certain rights e.g. rights to develop renewable energy, to intermediary companies, 
to exclude these rights from the right to buy. The Scottish Executive considered that this 
frustrated the purpose of the Land Reform Act, and so to prevent this, the 2007 Act allows 
crofting communities to buy any leases which exist over crofting land, as well as the land itself. 

PARLIAMENTARY DEBATE ON THE CROFTING REFORM ETC. BILL 

Certain aspects of the Bill proved to be controversial during Parliamentary consideration. The 
main concern expressed by witnesses during Stage 1 was that the buoyant housing market in 
the Highlands and Islands had led to the growth of a market in crofts which, in some 

                                            
6 The Crofting (Designation of Areas) (Scotland) Order 2010 
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communities, was pricing local crofters out of the market and was resulting in the best crofting 
land being developed for housing. There was a feeling that the Crofters Commission was not 
using its powers to control the market in crofts. This was felt by many to be threatening the 
future of crofting as a protected system of agricultural land tenure.  
 
The Scottish Executive brought forward proposals to regulate owner-occupied crofts, but these 
were rejected by the Environment and Rural Development Committee in its Stage 1 report. The 
Stage 1 report was critical of many aspects of the Bill, suggesting that some proposals should 
be dropped altogether, and ultimately the Committee was not able to make a recommendation 
on the general principles of the Bill to Parliament (Scottish Parliament Environment and Rural 
Development Committee 2006a). In its response, the Executive agreed to remove sections of 
the Bill during stage 2, and also to establish a Committee of Inquiry on crofting to undertake a 
wide ranging review of the regulation of crofting tenure and the future of the Crofters 
Commission (Scottish Parliament Environment and Rural Development Committee 2006b).  
 
During stage 2 the Executive lodged amendments to remove sections of the Bill which would 
have changed the status of the Crofters Commission, and those which referred to the market 
value of a croft. The proposals on owner occupiers were never tabled. A small number of 
technical amendments were made to the Bill during stage 3.  

THE COMMITTEE OF INQUIRY ON CROFTING 
Scottish Ministers announced their intention to create a Committee of Inquiry on Crofting in 
September 2006. Professor Mark Shucksmith was confirmed as the Chair in December 2006, 
and an additional 8 members of the panel were announced on 2nd April 2007. The Inquiry’s full 
remit is set out in its report. The core of the remit was: 

“to develop a vision for the future of crofting, having drawn on evidence and provided an 
analysis of the extent to which crofting, with its current regulations and incentives, contributes to 
achieving the following outcomes across rural Scotland as a whole: 

• sustaining and enhancing the population; 

• improving economic vitality; 

• safeguarding landscape and biodiversity; and 

• sustaining cultural diversity.”  

During the Inquiry the Committee heard the views of about 2,500 people, with over 1,100 
attending meetings and the remainder submitting written evidence or responding to a public 
attitude survey.7 The inquiry also commissioned a number of reports and studies, which are 
available on its web site.  

The Inquiry’s final report was published on the 12 May 2008 and contained 30 
recommendations (CoIoC 2008). Some of the recommendations were about things that are 
outwith the scope of the Crofting Reform (Scotland) Bill, such as changes to Common 
Agricultural Policy support schemes.  

The Inquiry’s report recommended fundamental changes to the governance of crofting, 
including the way it is regulated. It recommended that the Crofters Commission should be 
dissolved, and replaced with a Federation of Crofting Boards, a single organisation consisting of 
                                            
7 Lists of the meetings held by the inquiry, and of written evidence received, are annexed to the Inquiry’s final 
report.  
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7-10 elected local crofting boards, with an executive supplying staffing and finance. The 
rationale behind this recommendation was that regulatory powers should be devolved closer to 
local communities. The Inquiry also recommended that the Crofters Commission’s development 
functions should be separated from regulation and transferred to Highlands and Islands 
Enterprise. Another of the Inquiry’s recommendations on governance was that an annual ‘State 
of Crofting report should be laid before Parliament by the Federation of Crofting Boards.  

The Inquiry made eleven recommendations for reforming the regulation of crofting, 
recommendations 20-30:  

20. We believe new legislation is needed to replace, simplify and clarify the accumulated 
laws which set the framework for crofting today. 

21. No change should be made to those rights given to individual crofters in the 1886 
Crofters Act, namely security of tenure, succession, fair rents and the value of their 
improvements. However these rights should only be enjoyed by those resident on or near 
their croft and using the land beneficially.  

22. We recommend that all croft houses be tied to residency through a real burden, which 
would be deemed to be included in the conveyancing when next assigned or purchased. 
This would run with the land in perpetuity. Decrofting the house site or purchasing the 
landlord’s interest will not extinguish this burden. Crofters may apply to the Local Crofting 
Board to have the burden removed only if this is in the wider community interest.  

23. A crofter wishing to assign or transfer their croft, or forced to do so through failing to fulfil 
the residency burden or enhanced burden, should be given three options: 

a. the assignation or transfer of crofts will be permitted within families provided they 
satisfy the size/number criteria for occupying crofts set out from time to time for 
that area by the Local Crofting Board 

For non-family assignation or transfer the crofter has two choices: 

b. if there is a croft house or, a decrofted but burdened house with the croft, the unit 
can be transferred freely (subject to an enhanced burden that would tie the new 
owner not only to occupancy but also to working the land); or 

c. alternatively, the house can be detached from the croft, subject to the provisions at 
section 3.14.6 below, and retained or sold at open market value, but with the 
residency burden retained. In this event the assignation/sale of the bare land croft 
will be subject to rules set by the Local Crofting Board - again reflecting the public 
interest, which might mean assigning to a tenant selected by the Board, for 
example a new entrant. The price of the bare land croft will be set by the District 
Valuer as the open market value subject to the requirements of residency and 
actively/beneficially working the land (i.e. the enhanced burden).) 

24. Owner-occupiers and tenants should be treated alike, simply as crofters, in all aspects of 
crofting. Each Local Crofting Board should have the power to suspend (or not) the 1976 
Crofting Reform (Scotland) Act’s right to buy.  

25. All sub-lets and tenancies should require the consent of the Local Crofting Board, who 
should also be given the power to place a limit on the number of crofts or the amount of 
land which can be held or worked by any one crofter. The Boards’ policies on these 
matters should reflect the content of local Crofting Development Plans, where these 
exist.  
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26. Responsibility for the Register of Crofts would be taken over by the Registers of Scotland 
– following a consultancy exercise to assess the accuracy of the current Register, the 
specification required to maintain appropriate regulatory action in the future and a 
transition plan to bring the Register up to that specification.  

27. Boundaries of crofts which in practice have been accepted for twenty years or more will 
not be challengeable.  

28. The Registration of Leases (Scotland) Act 1857 should be amended to make a crofting 
lease registrable and hence eligible for standard securities.  

29. All holdings similar to crofts within defined crofting parishes should, if their owners or 
tenants wish, become subject to crofting regulation.  

30. Government should consider back-dating the introduction of the real burden to all 
assignations and purchases made after May 12th 2008, so as to forestall any rush to 
avoid the provisions of the legislation. 

The Committee of Inquiry’s report was debated in Parliament on the 15 May 2008 (Scottish 
Parliament 2008a).  

THE SCOTTISH GOVERNMENT’S RESPONSE 
The Scottish Government (2008a) published its response to the Committee of Inquiry on 
Crofting’s report on 1 October 2008. The then Minister for Environment, Michael Russell MSP 
made a statement on the Government’s response to the Parliament (Scottish Parliament 
2008b). The response sets out five key principles that the Government considers to be 
important in securing the future of crofting. These are:  

1. Maintaining and increasing the amount of land held in crofting tenure 

2. Ensuring that land in crofting tenure is put to productive use 

3. Ensuring that housing in the crofting counties makes a full contribution to the local 
economy 

4. Giving more power to local people to determine their own futures 

5. Assisting young people and new entrants into crofting 

The Government then responded to each of the recommendations of the Committee of Inquiry 
in turn.  

On governance, the Government accepted that regulation and crofting development should be 
separated, and responsibility for crofting development was subsequently transferred to HIE from 
the 1 April 2009. Responsibility for managing crofting agricultural grant schemes was 
transferred to the Rural Payments and Inspections Directorate of the Scottish Government 
(SGRPID). 

The Government did not agree with the Committee’s recommendation that the Crofters 
Commission should be replaced with a Federation of Crofting Boards. The Government argued 
that it was important that the Commission’s expertise and knowledge of crofting should be 
retained, but accepted that root and branch reform to make the Commission more democratic, 
transparent and accountable was needed. The Government proposed to establish up to six 
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Area Committees of the Commission, that would be responsible for developing regulatory 
policies and decision making for a specific area.   

On croft regulation, the Government accepted that crofting law should be simplified, and has 
proposed to do this with a consolidation Bill in the next Parliament. The Government agreed 
with the Committee of Inquiry that the rights given to crofters by the 1886 Act – fair rent, security 
of tenure, succession and the value of their improvements – should be protected. The 
Government agreed that owner occupiers and tenants should be treated alike, and said it would 
review the legislation to give effect to this. The Government agreed with the recommendation 
that Registers of Scotland should be responsible for keeping a map based Register of Crofts. 
The Government also agreed with the principle of the recommendation that crofters should be 
able to take out a standard security against their lease, and so borrow without decrofting, and 
said further work on this idea was required.  

The Government did not agree with the Committee of Inquiry’s proposal for a real burden 
requiring residency in all croft houses, or with the proposals to restrict assignations. Instead the 
Government proposed that an occupancy condition should only be imposed where houses were 
built on land that was decrofted, or resumed from crofting tenure by the landlord. The 
occupancy condition would require such houses to be used as a permanent place of residence. 
The Government proposed that this condition would be enforced by local authorities, in the 
same way as they enforce planning conditions, rather than by the Crofters Commission. The 
Government agreed that the imposition of such a condition should be back-dated to 12 May 
2008, which was the date of publication of the Committee of Inquiry’s final report. The 
Government considered that the recommendation relating to land in crofting tenure could be 
met through strengthening existing requirements.  

The Government did not agree with the Committee of Inquiry’s proposal that croft boundaries 
that had been accepted for 20 years should not be challengeable, or with the recommendation 
that all holdings similar to crofts in crofting parishes should be able to become crofts if their 
owners or tenants wish.   

THE DRAFT CROFTING REFORM (SCOTLAND) BILL 
The Draft Crofting Reform (Scotland) Bill was published for consultation on the 19 May 2009 
(Scottish Government 2009b).  

The consultation paper contained proposals in five chapters: 

Chapter 2 on Governance contained the Government’s proposals for establishing area 
committees. It proposed to rename the Crofters Commission as the Crofting Commission to 
better reflect its revised functions. It also raised questions about whether the Commission 
should be able to recover any of the costs of carrying out its regulatory functions by charging 
crofters.  

Chapter 3 on the crofting register contained the Government’s proposals for transferring 
responsibility for keeping the Register of Crofts from the Crofters Commission to the Keeper of 
the Registers of Scotland.  

Chapter 4 on croft housing contained the Government’s response to the Committee of Inquiry’s 
recommendation that the Registration of Leases (Scotland) Act 1857 should be amended to 
make a crofting lease registrable and hence eligible for standard securities. The Government 
considered that this would be better achieved by making specific provision in crofting legislation 
to enable a standard security to be taken over a crofting tenancy, and chapter 4 contained 
proposals on this. 

 15

http://www.scotland.gov.uk/Publications/2009/05/11145108/0


Chapter 5 contained the Government’s proposals to tackle speculation through establishing an 
occupancy requirement that would require any house on land that had been taken out of crofting 
tenure after 12 May 2008 to be used as a main place of residence. The Government proposed 
that Local Authorities would enforce the requirement, using powers similar to those they use to 
enforce planning conditions.  

Chapter 6 contained the Government’s proposals on croft regulation. The Government 
proposed to amend crofting law to apply the same requirements to owner-occupying crofters as 
tenants in four areas: residency; working the croft; division and the letting of the croft to a 
person who is not a crofter. The Government proposed that owner occupiers should be under 
the same requirement to live within 16km of their croft as tenant crofters. Owner occupiers 
would also have to put their croft to productive use, or the Crofters Commission could require it 
to be re-let. The Government also proposed that owner occupiers should be required to seek 
the consent of the Commission for dividing or letting their croft to a person who is not a crofter. 
Currently owner occupiers are unable to let their croft, as to do so would risk creating a new 
croft tenancy. This chapter also contained the Government’s proposals on absenteeism, which 
would require the Crofters Commission to take action to address absenteeism unless there was 
good reason not to. The proposals would seek to remedy absenteeism by agreement, failing 
which the Crofters Commission would have to act to resolve the issue. This chapter also 
contained a proposal to enhance the Crofters Commission’s powers to tackle neglect. Currently, 
the Commission does not have the power to take direct action against a crofter who fails to work 
the land unless it receives a complaint regarding breach of statutory conditions or receives the 
consent of the landlord to take action in respect of misuse or neglect. The draft Bill contained a 
provision which would enable the Commission to take action where land is not being put to 
productive use without requiring a complaint to have been made or requiring the consent of the 
landlord. 

The consultation paper also contained a draft Bill. This was in six parts, with 51 sections and 
four schedules.  

The consultation ran until the 19 August 2009. During the consultation period, 19 public 
meetings were held at different locations throughout the crofting counties. A total of 422 
responses were received to the written consultation and a total of 540 people attended the 19 
public meetings. The consultation responses and minutes of the public meetings have been 
posted on the Scottish Government’s website (Scottish Government 2009d & f). An analysis of 
the consultation responses was published on the 4 November 2009 (Scottish Government 
2009c). The analysis gives the following summary of the response to the five parts of the draft 
Bill: 

Reform of the Crofters Commission 
In general, there was support for the principle of a more democratic and accountable 
Crofters Commission although there was some concern over the proposals for Area 
Committees. There were concerns that Area Committees would lead to disputes within 
communities and it was generally considered that regulatory decisions should be taken 
away from the area but with input from the network of assessors. 
 
Crofting Register 
There was support for the principle of a new, map-based crofting register. However, there 
was little support for the proposal that those registering croft land should contribute towards 
the costs of operating the register. Some were also concerned that the process would lead 
to disputes being created over croft boundaries. 
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Standard Security 
There appeared to be little demand for provisions that would enable croft tenants to grant a 
standard security over their tenancy. Some were concerned that their security of tenure 
would be threatened in the event of a default. 
 
Occupancy Requirement 
There was considerable opposition to the proposal for an occupancy requirement on houses 
built on land taken out of crofting tenure in order to tackle the speculative development 
potential of croft land. Many felt that a more proportionate solution was required. 
 
Crofting Regulation 
There was support for the proposal to define owner-occupiers and to strengthen the 
Commission's ability to tackle absenteeism and neglect of croft land. Some were concerned 
over the proposal to amend existing assignation and bequest provisions to ensure equality 
of treatment between family and non-family transfers.  

THE CROFTING REFORM (SCOTLAND) BILL 
The Crofting Reform (Scotland) Bill was introduced in the Parliament on the 9 December 2009. 
It has 37 sections in five parts with two schedules. Apart from Part 2, which contains 
freestanding provisions, the Bill would make a number of amendments to the 1993 Act.  

CHANGES FROM THE DRAFT BILL 

There have been some significant changes to the Bill as introduced in Parliament compared to 
the proposals in the draft Bill consultation.  

The Minister for Environment, Roseanna Cunningham MSP, announced on the 29 September 
2009 that the occupancy requirement would not be included in the Bill (Scottish Government 
2009g).  

The changes to the Bill following the draft Bill consultation are summarised in the Policy 
Memorandum:  

• “in place of the proposal for Area Committees of the Commission, it is now proposed that 
members of the Commission are directly elected to ensure that it consists of a majority of 
crofters. In order to retain a link with the community, the Bill proposes to retain the 
assessors’ network. 

• the policy behind the Crofting Register provisions remain largely unchanged, although 
significant work has been undertaken to improve the quality of the provisions and to 
consider how the cost of registering croft land might be reduced. Following further 
discussions with RoS, the estimated average cost has reduced from £250 to between 
£80 and £130. The costs have reduced, in part, due to a slight amendment in how the 
registration process is expected to operate in practice – registration maps will be issued 
by ROS to the registrant to ensure consistency which, in turn, will reduce the level of 
work anticipated by ROS. The purpose of the legislation is to provide a mechanism for 
delivering the Register, therefore costs associated with the Register will be subject to 
subordinate legislation. 

• there were significant concerns about the proposal to provide crofters with the option of 
using their tenancy as security for a loan. Although the Committee of Scottish Clearing 
Bankers indicated that they were satisfied that the proposals provided a sufficient 

 17

http://www.scotland.gov.uk/News/Releases/2009/09/29100459


framework for lending, other responses to the consultation indicated that crofters would 
prefer to continue with current arrangements where they decroft a house site in order to 
access loan finance. As a result, this proposal has been dropped from the Bill. 

• there has been a significant modification to the proposals to address speculation on croft 
land. The occupancy requirement proved to be very unpopular. However, it was evident 
that consultees wanted the issue of speculation to be addressed. In place of the 
occupancy requirement, it is proposed that the powers of the Crofters Commission to 
reject decrofting applications will be strengthened. This will be achieved through enabling 
them to reject an application to decroft where they consider it to be detrimental to the 
interests of crofting and the wider public benefits associated with crofting such as 
landscape and environmental benefits. It will also be possible for them to reject decrofting 
applications where planning permission has already been granted. Furthermore, the Bill 
also increases the clawback period from proceeds of a subsequent sale of decrofted land 
to be shared 50-50 between the crofter and the previous landowner from 5 years to 10 
years.  

• finally, the proposals in the draft Bill to define owner-occupier crofters and provide clear 
duties on the requirement to be resident on, or within 16km, of the croft and to put the 
land to productive use remain largely unchanged. The consultation demonstrated that 
there was support for treating tenant and owner-occupier crofters alike and in addressing 
the problems of absenteeism and neglect.” 

PART 1 – REORGANISATION OF THE CROFTERS COMMISSION 

Section 1 of the Bill would rename the Crofters Commission as the Crofting Commission. It also 
introduces Schedule 1 of the Bill, which contains detailed provisions on the powers, 
membership, staffing, working methods and office of the Crofting Commission. Schedule 1 
would replace the existing Schedule 1 of the 1993 Act, which contains similar provisions in 
respect of the Crofters Commission.  

The main change is that schedule 1 would provide for up to six Crofting Commissioners to be 
elected by crofters, out of a maximum of nine commissioners.8 At least two Crofting 
Commissioners would be appointed by Scottish Ministers, who would also appoint the convener 
of the Commission. The convener could be either an elected member or an appointee. If none 
of the elected members spoke Gaelic, one of the appointed members would be a Gaelic 
speaker. The detail of elections to the Crofting Commission: the voting system to be used; the 
frequency and timing of the elections; the constituencies and the number of members that can 
be returned from each constituency; eligible voters, and voting age; and the persons who may 
be candidates; would be set out in regulations. The policy memorandum states that the 
Government proposes a minimum voting age of 16, and that elections would be held every five 
years. A potential equal opportunities issue could depend on who is eligible to vote as a “crofter” 
in the elections. The definition of a crofter given by the 1993 Act is the tenant of a croft, i.e. an 
individual. The Bill also seeks to define an owner-occupier crofter (described later) as a person 
who is an owner of a croft. If these definitions were used to define who was eligible to vote in 
elections, other inhabitants of croft households would be unable to vote. Anecdotally it is said 
that the majority of crofters (and perhaps owner occupier crofters), are men. On the other hand, 
some crofters may be single and have more than one croft, whilst another crofter may have one 
croft, and a household of five adults. Therefore to provide each adult member of a croft 
household with a vote may result in a disproportionate voting power in relative to their exposure 
to crofting regulation.  
                                            
8 There are currently seven Crofters Commissioners (out of a potential maximum of nine) - six Area 
Commissioners, plus the Convener, all of whom are appointed by Scottish Ministers. 
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Paragraph 1 of Schedule 1 would make clear that Crofting Commissioners are not to be 
regarded as servants of the Crown, and neither they nor the staff of the Commission are to be 
regarded as civil servants (though Scottish Ministers would continue to be able to supply the 
Commission with civil servant staff under paragraph 10). Staff currently working for the Crofters 
Commission are employees of the Scottish Government. This change is intended to bring the 
Commission into line with other Non-Departmental Public Bodies (NDPBs). Other changes 
compared to existing arrangements are that, under paragraph 2(d) of schedule 1, the 
Commission would be empowered to charge for carrying out its work, where charges had been 
prescribed by Scottish Ministers. The policy memorandum states that “no decisions as to which 
regulatory applications the Commission might charge for, or how much they might charge, have 
been made but it is anticipated that those regulatory decisions where the crofter is the principal 
beneficiary, rather than the wider public, will incur a charge. This might include applications to 
decroft or to apportion part of the common grazing.” 

The provisions allowing the Commission to appoint a panel of local assessors to assist it in 
carrying out its work would be moved from section 2 of the 1993 Act to paragraph 16 of 
Schedule 1.  

Section 2 of the Bill would amend section 1 of the 1993 Act, and list the functions of the Crofting 
Commission. The Crofters Commission’s existing function of developing crofting would be 
removed, to reflect the changes to the Commission’s functions that have already been 
implemented administratively. Another change is that the Commission would have the function 
of promoting the interests of “crofting”, rather than “crofters” as presently. This change of 
emphasis also explains the change of name from “Crofters” to “Crofting” Commission.  

Section 2 would also introduce 4 new sections 2A to 2D to the 1993 Act which would: allow 
Scottish Ministers to amend the Crofting Commission’s functions by order (negative procedure), 
and make consequential amendments to enactments; require the Commission to produce an 
annual report, which would be laid before Parliament; require the Commission to produce a plan 
setting out how they plan to work within 6 months after an election, to be approved by Scottish 
Ministers; and require the Commission to take account of the plan, and provide that it may be 
taken into account in Land Court proceedings when a decision of the Commission is appealed.  

PART 2 – THE CROFTING REGISTER 

Part 2 of the Bill contains freestanding provisions which would require the Keeper of the 
Registers of Scotland to keep a new Crofting Register.  

The existing Register of Crofts 

The Crofters Commission was given the duty of compiling a register of crofts by virtue of section 
15 of the Crofters (Scotland) Act 1955. The Act did not prescribe a time by which the register 
was to be completed, and in terms of keeping it up to date, it required the Commission to revise 
it “from time to time”.  
 
The work of the Commission in compiling the register is described in Sir Crispin Agnew’s book 
on crofting law:  
 

The first Register of Crofts was compiled by the Crofters Commission in terms of section 15 
of the 1955 Act. It first noted, from the 1954 valuation roll, all holdings with an annual rental 
of less then £50. It sent out notices in terms of section 15(1) to each estate owner, listing 
such holdings on each estate, asking the landlords to add to that notice any additional crofts 
or to comment on any holdings which they contended were not crofts. The completed 
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notice, called the “Landlords return” was returned to the Commission which then sent a 
letter to each tenant saying that their holding was deemed to be a croft and that unless it 
heard from the tenant within a set period their consent to the entry would be taken for 
granted. (Agnew 2000) 

 
Section 15 of the 1955 Act was repealed and replaced by section 41 of the Crofters (Scotland) 
Act 1993, which remains the law in force. It introduced a duty for the Commission to “compile 
and maintain” the register, and also specified some minimum information to be contained in it.  
 
Section 41 (as amended) requires that the register contains details of: 
 

• the name, location, rent and extent of every croft 
• the name of the tenant and the landlord of each croft (or the landlord’s agent), and their 

addresses 
• where the tenant holds rights in a common grazing, the location and boundaries of the 

grazing, the name and address of the owner of the grazing, and any use of the grazing 
as woodland or for other purposes 

• details of any decisions of the Crofters Commission or the Scottish Land Court which 
relate to the croft 

• details of any agreement between the crofter and landlord as to access to the croft from 
the public road 

 
The Crofting Reform etc. Bill (which became the Crofting Reform etc. Act 2007) proposed 
changes to the Register of Crofts. When considering these provisions, the Environment and 
Rural Development Committee said in its Stage 1 report on the Bill that:  
 

A Register of Crofts exists, but it is not map-based and witnesses generally accepted that it 
has not been done well and the level of information is not adequate. Several witnesses 
indicated that many landlords tend to have very little knowledge of the exact boundaries of 
crofts. Crofts tend to be defined by a narrative description relating to features on the 
ground rather than exact co-ordinates and measurements (Scottish Parliament 
Environment and Rural Development Committee 2006a). 

 
When it was introduced in the Parliament in 2006, the Crofting Reform etc. Bill contained 
provisions which would have given Ministers a power to make subordinate legislation which 
would empower the Commission to require maps of crofts to be supplied to it, in a form which 
would make it compatible with the Land Register's mapping system. The Bill would have 
required crofters to bear the cost of preparing the maps. These provisions were removed from 
the Bill during Stage 2, and in the event, the Crofting Reform etc. Act 2007 made only minor 
changes to the law on the Register of Crofts. 

The need for a Register of Crofts 

The Committee of Inquiry on Crofting’s (2008) final report said that  

an accurate and current legal register of crofts which indicates the interests in and 
boundaries of, a property holding (including ancillary rights such as common grazings) is a 
prerequisite for effective regulation of crofting. 

 

And:   

Our recommendation is that the Keeper of the Registers of Scotland (“the Keeper”) should 
take on this function since he already carries out similar functions in respect of the 
maintenance and administration of Scotland’s two property registers, being the General 
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Register of Sasines and the Land Register as well as 13 other registers, including the 
Register of Community Interests in Land. This will also provide the opportunity for 
developing a much closer interface between the Land Register and the Register of Crofts. 

 

The Scottish Government’s (2009b) draft Bill Consultation added that:  

During its inquiry, the Committee considered the completeness and accuracy of the 
Register of Crofts. The Committee heard evidence from the Crofters Commission and 
other Stakeholders and found that the Register of Crofts had never been up to date. In its 
evidence, the Crofters Commission stated that it had neither the resources nor the powers 
to compel people to provide the information needed to bring the register up to date.  

 
And:  

The Government agreed in its response that responsibility for establishing a definitive new 
Register of Crofts should be entrusted to the Registers of Scotland. The Registers of 
Scotland welcomed the proposal, recognising the synergies between the Register of Crofts 
and the property registers they are currently responsible for maintaining. Rather than 
transferring the existing register, it was considered that a new Register of Crofts was 
required that would provide legal certainty on the extent of, and interests in, a croft. 

 
In responding to the draft Bill consultation, the Scottish Crofting Federation (2009) said that 
“defined boundaries” were one of the five things crofting needs to prosper. It also said that:  

 
It is accepted that defining croft boundaries will be a good thing. It is important that it is 
done in a sensitive way as this has the potential to cause conflict and bad feeling if done 
inappropriately. Using participatory community mapping exercises may bring a positive 
benefit to this. Expecting crofters to pay for failure of successive governments and the 
Crofters Commission to have a register based on defined boundaries is completely 
unacceptable. 

The provisions of the Bill 

Section 3 would require the Keeper of the Registers of Scotland to establish a public register of 
crofts – “the Crofting Register”.  

Section 4 sets out when a croft would require to be registered. All new crofts created after the 
Bill was enacted would require to be registered. Crofts would require to be registered when 
there is a change in ownership of the croft land. Otherwise, crofts would require to be registered 
if the croft is: enlarged; exchanged; assigned; divided; bequeathed; seceded; resumed; reverts 
to crofting tenure following a resumption; let; or decrofted.  

Section 5 would require the register to be updated when the ownership of the croft land 
changes, or when any of the other events listed above occurred.  

Sections 6 to 9 set out the process of registration. Section 6 would require applications to 
register, or to amend the register, together with the fee, to be sent to the Crofting Commission, 
which would check the information in the application against its Register of Crofts, before 
forwarding the application and fee to the Keeper. Section 7 would provide that the Keeper must 
accept and record an application, unless it is “not sufficiently described to enable the Keeper to 
identify it”, or if the fee has not been paid. Section 8 would require the Keeper to complete 
registration by making up a title sheet, in the case of a first registration, or by amending the title 
sheet, if the croft was already registered. The Keeper would also be required to issue the 
applicant with a certificate of registration, and, in the case of a first registration, to send a copy 
of the certificate to the Crofting Commission.  
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Section 10 describes what the Keeper would be required to record on a title sheet. The title 
sheet would include a description of the croft, which must include an Ordnance Survey map, or 
another appropriate map. It must also record the name and address of: any croft tenant; owner 
occupier; landlord; and owner.  

On receipt of a copy of a certificate of first registration, section 11 would require the Crofting 
Commission to notify certain persons having an interest in the croft or adjacent crofts of the 
registration. The notice would contain details of the registration, and would mark the beginning 
of a 6 month period during which the registration could be challenged. The applicant would also 
be required to put up a notice advertising the registration on the croft, and in a local newspaper.  

Section 12 would allow a registration to be challenged in the Scottish Land Court.  

Section 13 provides for the ranking of crofts on the crofting register in date order. The 
Explanatory Notes explain that “the effect of ranking is that where two neighbouring crofts are 
registered and the boundaries do not align, the onus to challenge the boundaries falls to the 
person who was second in registering their croft”.  

Section 16 would create a power for Scottish Ministers to make rules on the keeping of the 
register, in consultation with the Keeper and the Crofting Commission. Subsection 16(2) would 
allow Scottish Ministers to prescribe fees for registration, issuing certificates, and for consulting 
the register. The Policy Memorandum states that the estimated average cost of registration has 
been reduced from £250 to between £80 and £130.  

Section 17 would allow an appeal against any decision by the Keeper under Part 2 to the Lands 
Tribunal for Scotland.  

PART 3 – DUTIES OF CROFTERS AND OWNER OCCUPIER CROFTERS 

Part 3 of the Bill contains new provisions on absentee crofters and misuse and neglect of crofts; 
would define owner-occupier crofters for the first time in crofting law, and require them to reside 
on or near their crofts and to put them to purposeful use; and contains new powers which would 
allow the Crofting Commission to take action against absenteeism and misuse or neglect.  

Definition of absentee, misuse and neglect 

Schedule 2 would repeal existing provisions in section 22 of the 1993 Act on absentee crofters. 
That section allows the Crofters Commission to take action against absentee crofters “who are 
not ordinarily resident on, or within 16 kilometres of, the croft. Section 20 would insert a new 
section 5AA into the 1993 Act which would create a duty for crofters to be resident on, or within 
16 kilometres of their croft.  

A table in the Committee of Inquiry on Crofting’s (2008) final report included a table with a 
breakdown of absentee crofters by area at March 2008, and is reproduced overleaf:  
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Table 2 – Absentee crofters in March 2008 by area 

 Number of 
absentees 

Absentees as a % of registered crofts in an 
area 

Argyll and Bute  
60

Lochaber  
82 13.5

Barra  
72 16.2

Caithness  
41 4.1

Harris  
89 15.8

Inverness  
19

Badenoch and 
Strathspey  

15 4.1

Lewis  
378 10.5

North and South Uist  
162 11.5

Orkney  
6 1.3

Ross-shire  
248 13.8

Shetland  
52 1.9

Skye and Lochalsh  
262 14.0

Sutherland  
312 15.4

Total  
1,798

Source: Committee of Inquiry on Crofting (2008). Note: the total number of absentees differs from the 
total given on p.9 (1,827) as the figures relate to different dates.  

Section 20 would also replace the existing section 5B of the 1993 Act (which was an 
amendment made by the 2007 Act) with a new section 5B. The existing provision allows the 
landlord to initiate proceedings to tackle misuse and neglect. The new section 5B would create 
a duty for the crofter not to misuse or neglect their croft. The definition of misuse would be 
changed to make it more comprehensive. The present definition of misuse requires a crofter to 
“wilfully and knowingly” use the croft otherwise than for being cultivated, or put to a purposeful 
use9, implying an action on the part of the crofter. This would be extended to include situations 
where the crofter failed to cultivate the croft or put it to a purposeful use, implying omissions on 
the part of the crofter. Neglect is defined as non-compliance with the standard of Good 
Agricultural and Environmental Condition. A Scottish definition of this standard was developed 
in accordance with principles at EU level as a condition for receiving the Single Farm Payment. 
The Committee of Inquiry on Crofting’s (2008) final report contains a map which presents an 
analysis of Single Farm Payments per hectare in agricultural parishes (p.36). The map show 
that average payments range from £10 to £100 per hectare in the crofting areas of the 

                                            
9 The definition of a purposeful use is given in Schedule 2, para 13 of the 1993 Act as: any planned an managed 
use, being a use which does not adversely affect the croft, the public interest, the interests of the landlord, or the 
use of adjacent land.  
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Highlands and Islands, and the Southern Uplands, and from £100 to over £300 of the Eastern 
and Southern lowlands. Not all crofters receive Single Farm Payments – in 2005 there were 
5,042 claimants of Single Farm Payments who were crofters (Committee of Inquiry on Crofting 
2008).  

Owner occupiers 

When a crofter exercises the right to buy their croft they effectively become the landlord of a 
vacant croft. Under a strict interpretation of crofting law they could be required to re-let their 
croft. The Crofters Commission’s (1999) current policy is that owner-occupying crofters will not 
be required to re-let the croft so long as they live on or within 16km of the croft (the same 
requirement as applies to croft tenants).  
 
Unlike croft tenants, croft owner-occupiers are not currently subject to statutory conditions 
requiring them to cultivate the croft. This is seen as contributing to the market in croft land.  
 
Section 21 would insert new sections 19B to 19D into the 1993 Act.  
 
Section 19B would define an owner-occupier crofter for the first time. The definition would have 
four parts:  

• The person owns a croft, and 

• They were the crofter when they bought it or is that crofters successor in title (through 
inheritance or acquisition) and 

• They occupy the croft (or have leased it using the new provision for owner-occupiers to 
sub-let which the Bill would also create) and 

• The croft has not been re-let to another crofter 

Section 19C would apply new duties to owner occupiers:  

• To be resident on, or within 16 kilometres of their croft 

• Not to misuse or neglect the croft. The same definitions of misuse and neglect are used 
as for croft tenants  

• To cultivate the croft or put it to a purposeful use 

• To keep the croft in a fit state for cultivation (except in so far as that would be 
incompatible with a purposeful use)  

Section 19D would apply if an owner-occupying crofter wanted to sell a part of their croft. It 
would require them to obtain the consent of the Crofting Commission to divide their croft, before 
they could sell part of it. This provision could be used to address situations where a crofter is 
selling of parts of a croft without dividing the croft, creating multiple owners, which frustrates 
efforts to regulate the land in the interests of crofting. The section would provide that if such a 
sale went through without the Crofting Commission’s approval to divide the land it would be null 
and void, and the original croft could be declared vacant, which would require it to be let to a 
tenant. These are significant sanctions, which are intended to deter anyone from seeking to sell 
part of their croft without the Commission’s approval to divide it.  
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Absentees  

Section 22 would insert new sections 21B to 21D into the 1993 Act. They would provide a 
process whereby a crofter or an owner occupier could apply to the Crofting Commission for 
consent to be absent from their croft. The Commission could only agree to an application if they 
found there was good reason for the crofter to be absent, and so not comply with their residency 
duty.  

Enforcement by the Crofting Commission 

The Crofters Commission currently has discretionary powers in relation to absentee tenant 
crofters under section 22 of the 1993 Act, and has discretion over whether to enforce 
absenteeism by owner-occupiers under section 23 of the 1993 Act – if an owner-occupier is 
absent, the croft could be declared vacant, which would require it to be let to a tenant crofter. 
The Commission can only become involved in cases of misuse or neglect after a complaint has 
been made to it by the landlord.  

Section 23 would introduce new sections 26A to 26K into the 1993 Act. They would provide a 
new process whereby the Crofting Commission could take action in cases of absenteeism and 
misuse or neglect involving both tenant and owner-occupier crofters. In essence, the new 
process would be as follows: 

• The Commission considers absenteeism, misuse or neglect to be occurring (26A) 

• The Commission must issue a notice to the crofter setting out why it considers that the 
duty is not being complied with. The crofter can make representations, after which the 
Commission would decide whether the duties were being breached (26B) 

• If the Commission decides duties are being breached, it must issue a notice which gives 
the crofter an opportunity to give an undertaking to comply. The notice would explain 
what needed to be done to comply (26C) 

• The crofter must comply with their undertaking within a reasonable time period (26D) 

• The Commission may not take further action if the time period for meeting an undertaking 
has not expired, or an undertaking has been complied with; a croft is sub-let;  or if an 
owner-occupied croft is let under a short lease; or if a crofter’s absence has been 
approved (26E) 

• If none of these apply, and the Commission consider a duty is not being complied with, 
the Commission would have a duty to initiate proceedings to either terminate the crofters 
tenancy, or let an owner occupied croft to a tenant crofter (26F) 

• Before taking such action, the Commission may divide the croft (26G). This provision 
could be used to allow a crofter to retain their house, while allowing the remaining croft 
land to be brought back into use.  

• In the case of a tenant crofter, if the Commission are satisfied that it is in the interests of 
the local crofting community, the Commission must make an order terminating the 
tenancy. The crofter would have the same rights to compensation as they would have if 
they had renounced their tenancy (26H). Crofters are entitled to compensation for 
improvements they have made to their croft, such as building a house, putting up 
buildings, fences or walls, draining the land, or planting trees.  
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• In the case of an owner-occupier crofter, the Commission must, unless there is good 
reason not to, require the owner-occupier crofter to submit proposals for letting the croft. 
If no proposals are submitted, the Commission must take steps to let the croft (26J).  

• Crofters could appeal to the Scottish Land Court against any decisions of the 
Commission (26K).  

Letting by owner occupiers 

If an owner-occupier lets their croft, or part of their croft, they risk creating a croft tenancy, 
where the tenant would become a crofter, with all a crofters rights, including the right to buy. 
There is therefore currently no way for an owner-occupier to let their croft, something which they 
might reasonably want to do.  

Section 24 would insert new sections 29A and 29B into the 1993 Act, which would allow an 
owner occupier crofter to let their croft with the consent of the Crofting Commission, on a “short 
lease” of up to 10 years. Section 29B clarifies that a tenant of a “short lease” is not to be 
regarded as a crofter, or a tenant under agricultural holdings law.  

PART 4 – FURTHER AMENDMENTS OF THE 1993 ACT 

If a crofter sells their croft to a person out with their family within five years of acquiring 
ownership of the croft, the former landlord of the croft is entitled to a further payment from the 
crofter, known as ‘landlord’s claw back’. Section 26 of the Bill would amend the 1993 Act and 
extend this claw back period to ten years. Related to this is the decision in the case of 
“Whitbread v Macdonald” in 1992 where the Court held that if a crofter used the provisions now 
included in section 13(1) of the 1993 Act to request that the landlord transfer ownership of the 
croft to a third party (or ‘nominee’), then that transfer would not trigger a clawback liability. Any 
onward transfer of ownership by the ‘nominee’ within a five year period would however oblige 
the nominee to make a clawback payment to the former landlord of the croft. The Bill would not 
change the possibility for a tenant crofter to transfer ownership of the croft to a nominee and 
avoid clawback in this way, but would extend the clawback period that would apply to their 
nominee to ten years as detailed above.  
 
Sections 26 and 27 would amend sections 20 and 25 of the 1993 Act which relate to the Land 
Court’s consideration of applications by landlords to resume croft land and to the Crofters 
Commission’s consideration of applications to decroft land respectively. The Policy 
Memorandum explains that these sections result from suggestions made by the Scottish 
Crofting Federation and others to the Draft Bill consultation. The intention is to address 
speculation on croft land by strengthening the grounds for the Land Court to reject applications 
to resume land and for the Crofting Commission to reject applications to decroft as the Policy 
Memorandum explains:  
 

while the Crofters Commission can already decide to approve or reject an application to 
decroft land under sections 24 and 25 of the 1993 Act, Part 4 of the Bill is designed to 
strengthen both the ability of the Commission to reject applications for decrofting and the 
ability of the Scottish Land Court to reject applications to resume land. The Bill therefore 
provides further grounds for the Commission and the Land Court to refuse applications to 
decroft or resume land from crofting tenure. In particular, provision is made to enable 
applications to be refused even where planning consent has already been granted. This 
addresses the present difficulty which has arisen from the Land Court’s ruling in Mr & Mrs 
John Inkster & Mr & Mrs Michael Inkster v Crofters Commission (SLC/168/04) that “it is 
not appropriate to use a control designed to protect crofting interests for the purpose of 
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acting as a second planning authority”. The consequence of this ruling is that the 
Commission feels unable to refuse a decrofting application where planning consent has 
already been granted. 

 
Section 28 would make a number of amendments to the 1993 Act which are intended to enable 
the Crofting Commission to take effective action to re-let a croft once the croft has been 
declared vacant.  
 
The consent of the Crofters Commission is required for a number of actions under the 1993 Act. 
Section 58A of the 1993 Act was an amendment made by the 2007 Act and provides a common 
procedure for making applications to the Crofters Commission. Section 31 of the Bill would 
make a number of amendments to this section, and is intended to simplify and improve this 
process. One of these amendments would allow the Crofting Commission to make its consent 
subject to conditions, which the Crofters Commission cannot do presently.  

PART 5 – GENERAL AND MISCELLANEOUS PROVISIONS 

Part 5 of the Bill contains a number of general provisions, including a provision on how powers 
to make subordinate legislation conferred by the Bill are to be exercised (section 33); an 
interpretation provision (section 36) and a short title, commencement and Crown application 
provision (section 37).  

The main provision of note is section 32 which would empower Scottish Ministers to make 
amendments to enactments on crofting by order prior to consolidation. Such an order could only 
be made once a Consolidation Bill had been introduced in the Parliament. Consolidation of 
crofting law was one of the recommendations of the Committee of Inquiry on Crofting, and the 
Government has said it intends to consolidate crofting law in the next Parliament.  
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